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An act to add Article 3.7 (conmencing with Section 53058) to
Chapter 1 of Part 1 of Division 2 of Title 5 of the Governnent Code,
relating to cable and video service.

LEG SLATI VE COUNSEL' S DI GEST

AB 2987, as anended, Nunez Cable and video service.

Exi sting | aw provides that any city, county, or city and county
may aut horize by franchise or |license the construction and operation
of a conmunity antenna tel evision system and prescribe rules and
regul ations to protect the subscribers. Existing |law provides that
cabl e and video service providers conply with specified custoner
servi ce standards and performance standards.

This bill would establish a procedure for the issuance of state
franchi ses for the provision of video service, which would be defined
to include cable service and open-vi deo systens, that would be
adm ni stered by the Departnent of Consuner Affairs. The departnent
woul d be the sole franchising authority for state franchises to
provi de video services. The bill would require any person who seeks
to provide video service in this state to file an application with
the departnent for a state franchise. Cities, counties, or cities and
counties would receive state franchi se fees for video services
provided within their jurisdictions, based on gross revenues,
pursuant to specified procedures. The bill would al so authorize
|l ocal entities to establish a f ee to support the capita
costs of public, educational, and governnmental access channe
facilities, in the anpunt of either 1% of gross revenues or a
preexi sting fee, whichever is lower. The bill would require
these |l ocal agencies to permt the installation of networks by
hol ders of state franchises and woul d preclude enforcenent of
standards by the local agencies. The bill would prescribe the extent
of the obligation of state franchi se holders to provide public,
educational, and government channels. The bill would prescribe
certain custoner service and protection standards and penalties for
mat eri al breaches of those standards. The bill would require any
state franchi se hol der enploying nore than 750 enpl oyees to nake an
annual report of specified information to the departnment.

Vote: mpjority. Appropriation: no. Fiscal comittee: yes.

St at e-mandat ed | ocal program no.

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWS:



SECTION 1. Article 3.7 (commencing with Section 53058) is added to
Chapter 1 of Part 1 of Division 2 of Title 5 of the Governnent Code,
to read:

Article 3.7. The Digital Infrastructure and Video Conpetition
Act of 2006

53058. This act shall be known and nmay be cited as the Digita
Infrastructure and Vi deo Conpetition Act of 2006.

53058.1. (a) This article shall be known and may be cited as the
Digital Infrastructure and Video Conpetition Act of 2006.

(b) The Legislature finds and declares all of the follow ng:

(1) Video and cabl e services provide nunerous benefits to al
Californians including access to a variety of news, public
i nformati on, education, and entertai nment progranmm ng

(2) Increased conpetition in the cable and vi deo service sector
provi des consunmers with nmore choice, |lowers prices, speeds the
depl oynment of new commruni cati on and broadband technol ogi es, creates
jobs, and benefits the California econony.

(3) To pronpte conpetition, the state should establish a
state-issued franchi se authorization process that allows narket
participants to use their networks and systens to provide video,
voi ce, and broadband services to all residents of the state.

(4) Legislation to develop this new process should adhere to the
foll owi ng principles.

(i) Create a fair and level playing field for all market
conpetitors that does not disadvantage or advantage one service
provi der or technol ogy over another

(ii) Pronote the wi despread access to the nobst technol ogically
advanced cabl e and video services to all California communities in a
nondi scri m natory manner regardl ess of soci oeconom c status.

(iii) Protect local governnent revenues and their control of
public rights of way.

(iv) Require market participants to conmply with all applicable
consuner protection | aws.

(v) Conplenent efforts to increase investnent in broadband
infrastructure and close the digital divide.

(vi) Continue access to and nmai ntenance of the public, education
and governnment (PEG channels.

(5) Tel ephone corporations providing video service pursuant to
this article shall not subsidize the cost of deploying network that
is used to provide video service and other costs necessary to offer
vi deo service with revenue derived fromthe offering of basic
t el ephone servi ces.

53058. 2. For purposes of this article, the foll owing words have
the foll owi ng neani ngs:

(a) "Cable operator"™ nmeans any person or group of persons that
ei ther provides cable service over a cable systemand directly, or
through one or nore affiliates, owns a significant interest in a
cabl e system or that otherw se controls or is responsible for
t hrough any arrangenent, the nmanagenent and operation of a cable
system as set forth in Section 522(5) of Title 47 of the United
St at es Code.

(b) "Cable service" is defined as the one-way transnission to
subscribers of either video programmi ng, or other progranm ng



service, and subscriber interaction, if any, that is required for the
sel ection or use of video programm ng or other programm ng service,
as set forth in Section 522(6) of Title 47 of the United States Code.

(c) "Cable systenm' is defined as set forth in Section 522(7) of
Title 47 of the United States Code.

(d) "Departnent" nmeans the Departnment of Consuner Affairs.

(e) "Franchise" neans an initial authorization, or renewal of an
aut horization, issued by a franchising entity, regardl ess of whether
the authorization is designated as a franchise, pernit, |icense,
resolution, contract, certificate, agreenent, or otherw se, that
aut hori zes the construction and operation of a cable systemin public
ri ghts-of-way.

(f) "Franchising entity" neans the city, county, or city and
county entitled to require franchi ses and i npose fees on cable
operators, as set forth in Section 53066.

(g) "Incunbent cable operator" neans the cabl e operator serving
the | argest nunber of cable subscribers in a particular city, county,
or city and county franchise area on the effective date of this
article.

(h) "Local entity" nmeans any city, county, or city and county
within the state within whose jurisdiction a holder of a state-issued
aut horization under this article may provide cable service or video
servi ce.

(i) "Network" nmeans a conponent of a facility that is wholly or
partly physically located within a public right-of-way and that is
used to provide video service, cable service, or voice or data
servi ces.

(j) "Open-video system or "OVS'" neans those services set forth in
Section 573 of Title 47 of the United States Code.

(k) "OVS operator"” nmeans any person or group of persons that
ei ther provides cable service over an open-video systemdirectly, or
through one or nore affiliates, owns a significant interest in an
open-vi deo system or that otherwi se controls or is responsible for
t hrough any arrangenent, the nmanagenent of an open-vi deo system

(I') "Public right-of-way" neans the area al ong and upon any public
road or highway, or along or across any of the waters or | ands
within the state.

(m "State franchise" neans a franchise that is issued pursuant to
this article.

(n) "Subscriber" means a person who |awfully receives cable
service or video service fromthe holder of a state-issued
aut horization or franchise for a fee.

(o) "Video programm ng" neans progranmm ng provided by, or
general ly consi dered conparable to programr ng provided by, a
tel evisi on broadcast station, as set forth in Section 522(20) of
Title 47 of the United States Code.

(p) "Video service" neans video progranmm ng services, cable
service, or OVS service provided through facilities |ocated at |east
in part in public rights-of-way wi thout regard to delivery
technol ogy, including Internet protocol technology. This definition
does not include any video programi ng provided by a conmercia
nmobi | e service provider defined in Section 322(d) of Title 47 of the
United States Code or video programr ng provided via an |nternet
access service as that termis defined in Section 231(e)(4) of Title
47 of the United States Code.

(q) "Video service provider"” means an entity providing video



service. This term does not include an incunbent cable operator
53058.3. (a) The Departnent of Consunmer Affairs is the sole

franchising authority for a state franchise to provide video service

under this article. Neither the departnment nor any franchising entity

or other local entity of the state may require the holder of a state

franchise to obtain a separate franchise or otherw se i npose any fee

or requirenment on any holder of a state franchi se except as

expressly provided in this article. Sections 53066, 53066.01

53066. 2, and 53066. 3 shall not apply to holders of a state franchi se.

(b) The application process described in subdivisions (d) and (e)
and the authority granted to the departnent under this section shal
not exceed the provisions set forth in this section

(c) Any person or corporation who seeks to provide cable service
or video service in this state after the effective date of this
article shall file an application for a state franchise with the
departnent. The departnent nmmy i npose a fee on the applicant that
shall not exceed the actual and reasonable costs of processing the
application and shall not be levied for general revenue purposes.

(d) The application for a state franchise shall be nade on a form
prescri bed by the departnment and shall include all of the follow ng:

(1) A sworn affidavit, signed by an officer or another person
authorized to bind the applicant, that affirns all of the foll ow ng:

(A) That the applicant has filed or will tinely file with the
Federal Communi cations Conmmi ssion all forms required by the Federa
Comuni cati ons Comm ssion before offering cable service or video
service in this state.

(B) That the applicant agrees to conply with all federal and state
statutes, rules, and regulations, including, but not limted to, the
fol | owi ng:

(i) A statenent that the applicant will not discrimnate in the
provi sion of video or cable services as provided in Section 53058.7.

(ii) A statenment that the applicant will abide by all applicable
consuner protection |aws and rules as provided in Section 53058. 8.

(iii) A statement that the applicant will remt the fee required
by Section 53058.4 to the local entity.
(iv) A statenment that the applicant will provide PEG channel s as

required by Section 53058.5.

(C) That the applicant agrees to conply with all lawful city,
county, or city and county regul ations regarding the tinme, place, and
manner of using the public rights-of-way, including, but not limted
to, payment of applicable encroachnment, permt, and inspection fees.

(D) That the applicant will concurrently deliver a copy of the

application to any local entity where the applicant will provide
servi ce.

(2) The applicant's |egal nane and any nane under which the
applicant does or will do business in this state.

(3) The address and tel ephone nunber of the applicant's principa
pl ace of business, along with contact information for the person
responsi bl e for ongoi ng comruni cations with the departnment.

(4) The nanmes and titles of the applicant's principal officers.

(5) The legal nane, address, and tel ephone nunber of the applicant
s parent company, if any.



(6) A description of the service area footprint to be served
i ncludi ng the soci oecononmic information of all residents within the
service area footprint.

(7) If the applicant is a tel ephone corporation, as defined in
Section 234 of the Public Utilities Code, a description of the
territory in which the conpany provides tel ephone service. The
description shall include socioecononic information of all residents
within in the tel ephone corporation's service territory.

(8) The expected date for the deploynment of video service in each
of the areas identified in paragraph (6).

(9) Adequate assurance that the applicant possesses the financi al
| egal, and technical qualifications necessary to construct and
operate the proposed system and pronptly repair any damage to the
public right-of-way caused by the applicant.

(e) (1) The departnent shall notify an applicant for a state
franchi se and any affected local entities whether the applicant's
affidavit described by subdivision (d) is conplete or inconplete
before the 30th cal endar day after the applicant submits the
af fidavit.

(2) If the departnent finds the affidavit is conplete, it shal
i ssue a state franchi se before the 14th cal endar day after that
findi ng.

(3) If the department finds that the application is inconplete, it
shall specify with particularity the itens in the application that
are inconplete and permt the applicant to amend the application to
cure any deficiency. The departnent shall have 30 cal endar days from
the date the application is amended to determne its conpl eteness.

(4) The failure of the department to notify the applicant of the
conpl eteness or inconpl eteness of the applicant's affidavit before
t he 44th cal endar day after receipt of an affidavit shall be deemed
to constitute issuance of the certificate applied for w thout further
action on behalf of the applicant.

(f) The state franchise issued by the departnent shall contain al
of the follow ng:

(1) A grant of authority to provide video service, in exchange for
the franchise fee required in Section 53058.4, in the service area
footprint as requested in the application

(2) A grant of authority to use the public rights-of-way in the
delivery of video service, subject to the laws of this state.

(3) A statenent that the grant of authority is subject to | awful
operation of the cable service or video service by the applicant or
its successor in interest.

(g) The state franchise issued by the departnment nay be tern nated
by the video service provider by subnmitting notice to the
depart ment.

(h) Subject to the notice requirenents of this article, a state
franchi se may be transferred to any successor in interest of the
hol der to which the certificate is originally granted, provided that
the transferee first submts all of the information required of the
applicant by this section to the departnment.

(i) I'n connection with, or as a condition of, receiving a state
franchi se, the departnent shall require a holder to notify the
departnment and any applicable local entity within 14 business days of
any of the follow ng changes involving the holder or the state
franchi se:

(1) Any transaction involving a change in the ownership
operation, control, or corporate organization of the hol der



i ncluding a nmerger, an acquisition, or a reorganization

(2) A change in the holder's |legal nanme or the adoption of, or
change to, an assuned busi ness nanme. The hol der shall subnit to the
departnment a certified copy of either of the follow ng:

(A) The anended state franchi se.

(B) The certificate of assuned busi ness nane.

(3) A change in the holder's principal business address or in the
nanme of the person authorized to receive notice on behalf of the
hol der.

(4) Any transfer of the state franchise to a successor in interest
of the holder. The holder shall identify the successor in interest
to which the transfer is made.

(5) The term nation of any state franchise issued under this
article. The holder shall identify both of the follow ng:

(A) The nunber of custoners in the service area covered by the
state franchi se being term nated.

(B) The nmethod by which the holder's custonmers were notified of
the term nation.

(6) A change in one or nore of the service areas of this article
that woul d i ncrease or decrease the territory within the service
area. The hol der shall describe the new boundaries of the affected
servi ce areas after the proposed change i s made.

(j) As a condition of receiving a state franchi se, the hol der
shall notify all applicable |ocal entities that the local entity is
included in the holder's service area under the state franchi se being
i ssued and that the holder intends to provide video service in the
| ocal entity's jurisdiction. The holder shall give the notice
requi red under this subdivision not |ater than 10 days before the
hol der begins providing video service in the |ocal entity's
jurisdiction.

(k) The departnment shall develop i nformati on gui des and ot her
tools to help educate local entities and other interested parties
about the various provisions of this article.

53058.4. (a) The holder of a state franchise that offers video
service within the jurisdiction of the |local entity shall calculate
and remt to the local entity a state franchise fee, as provided in
this section. The obligation to remit the state franchise fee to a
| ocal entity begins inmediately upon provision of video service
within that local entity's jurisdiction. However, the renmittance
shall not be due until the tine of the first quarterly paynent
requi red under subdivision (g) that is at |east 180 days after the
provi si on of service began. The fee remtted to a city or city and
county shall be based on gross revenues earned within that
jurisdiction. The fee remitted to a county shall be based on gross
revenues earned within the unincorporated area of the county. No fee
under this section shall become due unless the local entity provides
docunentation to the holder of the state franchise supporting the
percentage paid by the incumbent cable operator serving the area
within the |l ocal entity's jurisdiction, as provided bel ow. The fee
shall be calculated as a percentage of the holder's gross revenues,
as defined in subdivision (d).

(b) The state franchise fee shall be a percentage of the holder's
gross revenues, as defined in subdivision (d), as follows:

(1) If there is an incunbent cable operator, the fee shall not be
nore than 5 percent of the holder's gross revenues or the percentage
applied by the local entity to the gross revenue of the incunbent
cabl e operator, whichever is |esser



(2) If there is no incunmbent cable operator or upon the expiration
of the incunmbent cable operator's franchise, a local entity may, by
ordi nance, set the percentage applied to the gross revenues of al
video service providers, provided that the fee shall not exceed 5
percent of gross revenues and shall be applied equally to all video
service providers in the local entity's jurisdiction.

(c) No local entity or any other political subdivision of this
state may denmand any additional fees or charges or other renuneration
of any kind fromthe holder of a state franchi se based solely on its
status as a provider of video or cable services other than as set
forth in this section and may not dermand the use of any other
cal cul ati on nethod or definition of gross revenues. However, nothing
in this section shall be construed to linmt a local entity's ability
to inpose utility user taxes and other generally applicable taxes,
fees, and charges under other applicable provisions of state |aw that
are applied in a nondiscrimnatory and conpetitively neutral manner.

(d) For purposes of this section, the term"gross revenues" neans
all revenue actually received by the holder of a state franchise, as
deternmined in accordance with generally accepted accounting
principles, that is derived fromthe operation of the holder's
network to provide cable or video service within the jurisdiction of
the local entity, including all of the follow ng:

(1) Al charges billed to subscribers for any and all cable
service or video service provided by the holder of a state franchise,
including all revenue related to programing provided to the
subscri ber, equipnment rentals, |late fees, and not sufficient fund
f ees.

(2) Any fees inposed on the hol der of a state franchise by this
section that are passed through to, and paid by, the subscribers.

(3) Conpensation received by the holder of a state franchise that
is derived fromthe operation of the holder's network to provide
cabl e service or video service with respect to conmi ssions that are
paid to the holder of a state-issued authorization as conpensation
for promotion or exhibition of any products or services on the hol der'
s network, such as a "honme shoppi ng" or simlar channel, subject to
par agraph (4) of subdivision (e).

(4) A pro rata portion of all revenue derived by the holder of a
state franchise or its affiliates pursuant to conpensation
arrangenents for advertising derived fromthe operation of the hol der’
s network to provide video service within the jurisdiction of the
| ocal entity, subject to paragraph (1) of subdivision (e). The
al l ocation shall be based on the number of subscribers in the |oca
entity divided by the total nunber of subscribers in relation to the
rel evant regional or national conpensation arrangement.

(e) For purposes of this section, the term"gross revenue" set
forth in subdivision (d) does not include any of the follow ng:

(1) Amounts not actually received, even if billed, such as bad
debt; refunds, rebates, or discounts to subscribers or other third
parties; or revenue inputed fromthe provision of cable services or
vi deo services for free or at reduced rates to any person as required
or allowed by law, including, but not limted to, the provision of
these services to public institutions, public schools, governnenta
agenci es, or enployees other than forgone revenue chosen not to be
received in exchange for trades, barters, services, or other itens of
val ue.

(2) Revenues received by any affiliate or any other person in



exchange for supplying goods or services used by the holder of a
state franchise to provide cable services or video services. However,
revenue received by an affiliate of the holder fromthe affiliate's
provi sion of cable or video service shall be included in gross
revenue as follows:

(A) To the extent that treating the revenue as revenue of the
affiliate, instead of revenue of the hol der, would have the effect of
evadi ng the paynment of fees that would otherwi se be paid to the
| ocal entity.

(B) The revenue is not otherwi se subject to fees to be paid to the
| ocal entity.

(3) Revenue derived from services classified as noncabl e services
or nonvi deo services under federal |aw, including, but not limted
to, revenue derived fromtel ecommunications services and information
services, other than cable services or video services, and any other
revenues attributed by the holder of a state franchise to noncable
services or nonvideo services in accordance with Federa
Communi cati ons Conmm ssion rules, regulations, standards, or orders.

(4) Revenue paid by subscribers to "home shopping” or simlar
networks directly fromthe sale of merchandi se through any hone
shoppi ng channel offered as part of the cable services or video
servi ces. However, comm ssions or other conpensation paid to the
hol der of a state franchi se by "hone shopping" or simlar networks
for the pronotion or exhibition products or services shall be
i ncluded in gross revenue.

(5) Revenue fromthe sale of cable services or video services for
resale in which the reseller is required to collect a fee simlar to
the state franchise fee fromthe reseller’'s custoners.

(6) Anpunts billed to and collected from subscribers to recover
any tax, fee, or surcharge inposed by any governmental entity on the
hol der of a state franchise, including, but not limted to, sales and
use taxes, Qgross receipts taxes, excise taxes, utility users taxes,
public service taxes, comruni cation taxes, and any other fee not
i mposed by this section.

(7) Revenue fromthe sale of capital assets or surplus equi pnent
not used by the purchaser to receive cable services or video services
fromthe seller of those assets or surplus equiprment.

(8) Revenue fromdirectory or Internet advertising revenue,

i ncluding, but not Iimted to, yell ow pages, white pages, banner
adverti sement, and el ectroni c publishing.

(9) Revenue received as reinbursenment by progranmers of marketing
costs incurred by the holder of a state franchise for the
i ntroduction of new programr ng.

(10) Security deposits received from subscribers, excluding
security deposits applied to the outstandi ng bal ance of a subscriber'
s account and thereby taken into revenue.

(f) For purposes of this section, in the case of a video service
that nmay be bundl ed or integrated functionally with other services,
capabilities, or applications, the state franchise fee shall be
applied only to the gross revenue, as defined in subdivision (d),
attributable to cable service or video service, as reflected on the
books and records of the hol der kept in the regular course of
busi ness in accordance with generally accepted accounting principles
and Federal Comuni cations Conm ssion or Public Utilities Comm ssion
rul es, regul ations, standards, and orders, as applicable.

(g) The state franchise fee shall be remtted to the applicable
local entity quarterly, within 45 days after the end of the quarter



for the preceding cal endar quarter. Each paynent shall be acconpanied
by a summary explaining the basis for the calculation of the state
franchise fee. If the hol der does not pay the franchi se fee when due,
the holder shall pay a |ate paynent charge at a rate per year equa

to the highest prine lending rate during the period of delinquency,
plus 1 percent. |If the holder has overpaid the franchise fee, it may
deduct the overpaynent fromits next quarterly paynent.

(h) Not nore than once annually, a local entity nay exanine the
busi ness records of a holder of a state franchise to the extent
reasonably necessary to ensure comnmpensation in accordance with
subdi vision (a). The hol der shall keep all business records
reflecting any gross revenues, even if there is a change in
ownership, for at least four years after those revenues are
recogni zed by the holder on its books and records. If the exam nation
di scl oses that the hol der has underpaid franchi se fees by nore than
5 percent during the exam nation period, the holder shall pay all of
t he reasonabl e and actual costs of the examination. |If the
exam nation discloses that the holder has not underpaid franchise
fees, the local entity shall pay all of the reasonable and actua
costs of the examination. In every other instance, each party shal
bear its own costs of the exam nation. Any clains by a local entity
t hat conpensation is not in accordance with subdivision (a), and any
clains for refunds or other corrections to the renittance of the
hol der of a state-issued authorization, shall be nade within three
years and 45 days of the end of the quarter for which conpensation is
remtted, or three years fromthe date of the renittance, whichever
is later. Either a local entity or the holder may, in the event of a
di sput e concerni ng conpensati on under this section, bring an action
in a court of conpetent jurisdiction

(i) The holder of a state franchise may identify and collect the
ampunt of the state franchise fee as a separate line itemon the
regular bill of each subscriber

53058.5. (a) The holder of a state franchise shall designate a
suf ficient anount of capacity on its network to allow the provision
of the sane nunber of PEG channels, that the incunbent cable operator
has activated and provided within the local entity under the terms
of any franchise in effect in the local entity as of the effective
date of this article. For the purposes of this section, a PEG channe
is deemed activated if it is being utilized for PEG progranm ng
within the municipality for at |east eight hours per day. The hol der
shall have six nonths fromthe date the local entity requests the PEG
channels to designate the capacity. However, the six-nonth period
shall be tolled by any period during which the designation or
provi si on of PEG channel capacity is technically infeasible,

i ncluding any failure or delay of the incunbent cable operator to
make adequate interconnection available, as required by this
subdi vi si on.

(b) The PEG channels shall be for the exclusive use of the |oca
entity or its designee to provide public, educational, and
governnent al channels. PEG channels shall be used only for
noncomrer ci al purposes. However, advertising or sponsorship
recognition nmay be carried on the channels for the purpose of funding
the operation of the channels. The PEG channels shall all be carried
on the basic service tier. To the extent feasible, PEG channels
shal |l not be separated numerically from other channels carried on the
basi c service tier and the channel numbers for the PEG channels
shall be the same channel numbers used by the incunbent cable



operator unless prohibited by federal law. After the initia
desi gnati on of PEG channel nunbers, the channel nunbers shal

not be changed wi t hout the
agreenent of the local entity unless the change is required by
federal |aw. Each channel shall be capable of carrying a Nationa
Tel evi si on System Conmittee (NTSC) television signal

(c) If no PEG channels are activated and provided within the | oca
entity as of the effective date of this article, a local entity
whose jurisdiction lies within the authorized service area of the
hol der of a state franchise may request the hol der to designate not
nore than a total of three PEG channels.

The hol der shall have six months fromthe date of the request to
desi gnate the capacity. However, the six-nonth period shall be tolled
by any period during which the designation or provision of PEG
channel capacity is technically infeasible, including any failure or
del ay of the incunbent cable operator to nake adequate
i nterconnection available, as required by this subdivision

(d) The hol der shall provide an additional PEG channel when the
| ocal |y produced, nonduplicated programming tel evised on a given
channel exceeds ____ hours per week, not including televised public
nmeetings or classes in an accredited learning institution, as
measured on a quarterly basis. The additional channel shall not be
used for any purpose other than to continue progranm ng additiona
governnment, education, or public access television

(e) Any PEG channel provided pursuant to this section that is not
utilized by the local entity for at |east eight hours per day may no
| onger be nmade available to the local entity, and may be progranmed
at the holder's discretion. At the time that the local entity can
certify to the holder a schedule for at |east eight hours of daily
programm ng, the holder of the state franchise shall restore the
channel or channels for the use of the local entity.

(f) The content to be provided over the PEG channel capacity
provi ded pursuant to this section shall be the responsibility of the
| ocal entity receiving the benefit of that capacity, and the hol der
of a state franchise bears only the responsibility for the
transm ssion of that content, subject to technological restraints.

(g) The local entity shall ensure that all transm ssions, content,
or progranmng to be transnmitted by a holder of a state franchise
are provided or submitted in a manner or formthat is standard in the
i ndustry. The hol der shall be responsible for any changes in the
formof the transm ssion necessary to nake it conpatible with the
technol ogy or protocol utilized by the holder to deliver services.
The provision of those transm ssions, content, or progranming to the
hol der of a state franchise shall constitute authorization for the
hol der to carry those transm ssions, content, or programi ng,

i ncludi ng, at the holder's option, beyond the jurisdictiona
boundari es of that |ocal entity.

(h) Where technically feasible, the holder of a state franchise
and an i ncunbent cable operator shall negotiate in good faith to
i nterconnect their networks for the purpose of providing PEG
progranmm ng. |Interconnection may be acconplished by direct cable,

m crowave |ink, satellite, or other reasonable nethod of connection.
Hol ders of a state franchise and i ncunbent cabl e operators shal
provi de i nterconnection of PEG channels on reasonable terns and
conditions and may not withhold the interconnection. If a holder of a
state franchise and an incunbent cabl e operator cannot reach a

mut ual |y acceptabl e interconnection agreenent, the local entity may



require the i ncunmbent cable operator to allow the holder to
interconnect its network with the incunbent's network at a
technically feasible point on the hol der's network.

(i) A holder of a state franchise shall not be required to
i nterconnect for, or otherwise to transnmit, PEG content that is
branded with the | ogo, name, or other identifying marks of another
cabl e operator or video service provider. For purposes of this
section, PEG content is not branded if it includes only production
credits or other simlar information displayed at the conclusion of a
program The local entity may require a cable operator or video
service provider to renove its |logo, nane, or other identifying marks
from PEG content that is to be nade avail abl e through
i nterconnection to another provider of PEG capacity.

(j) I'n addition to any provision for PEG channels required under
subdi visions (a) to (k), inclusive, the holder shall reserve,
desi gnate, and activate a channel for carriage of public affairs
programm ng that includes live and recorded coverage of state
government and state |legislative activities originated by the
California Channel and designate and activate a channel for carriage
of public affairs programm ng originated by C- Span

(k) After the effective date of this article and until the
expiration of the incunbent cable operator's franchise, if the
i ncunbent cabl e operator has existing unsatisfied obligations under
the franchise to remt to the |ocal entity any cash paynents for the
ongoi ng capital costs of public educational and governnmental access
channel facilities, the local entity shall divide those cash paynents
anong all cable or video providers as provided in this section. The
fee shall be the holder's pro rata per subscriber share of the cash
paynment required to be paid by the incunbent cable operator to the
| ocal entity for the capital costs of public, educational, and
gover nmental access channel facilities.

(I') In determning the fee on a pro rata per subscriber basis, al
cabl e and video service providers shall report, for the period in
gquestion, to the local entity the total nunmber of subscribers served
with the local entity's jurisdiction, which shall be treated as
confidential by the local entity and shall be used only to derive the
per subscriber fee required by this section. The local entity shal
then determ ne the paynent due from each provi der based on a per
subscri ber basis for the period by nultiplying the unsatisfied cash
paynments for the ongoing capital costs of public, educational, and
governnental access channel facilities by a ratio of the reported
subscri bers of each provider to the total subscribers within the
| ocal entity as of the end of the period. The local entity shal
notify the respective providers, in witing, of the resulting pro
rata amount. After the notice, any fees required by this section
shall be remitted to the applicable local entity quarterly, within 45
days after the end of the quarter for the precedi ng cal endar
quarter, and may only be used by the local entity as authorized under
federal | aw

(m If there is no incunbent cable operator, or upon the
expiration of the incunbent cable operator's franchise, a |oca
entity may, by ordinance, establish a fee to support the capita
costs of public, educational, and governnental access channe
facilities and to support institutional network facilities. The fee
shal | not exceed the per subscriber fee paid under subdivision (k),
if such a fee was paid, or — 1
percent of the holder's gross revenues, as defined in Section




53058.4, earned in the local entity, whichever is |ower. —The
For purposes of adm ni stration, the

fee shall be deposited in a special fund established by the |oca

entity to be used —solely for the purposes provided for in

this section— for purposes allowed under federal |aw.

(n) The follow ng services shall continue to be provided by the
i ncunbent cabl e operator that was furnishing services pursuant to a
franchise until January 1, 2008, or until the term of the franchise
expires, whichever is later

(1) PEG production or studio facilities.

(2) Institutional network capacity, however defined or referred to
in the incunbent cable operator's franchise, but generally referring
to a private line data network capacity for use by the local entity
for noncommercial purposes.

(3) Cable services to community public buildings, such as
muni ci pal bui | di ngs and public school s.

(o) The holder of a state franchise may recover the amount of any

fee remitted to a local entity under this section by billing a
recovery fee as a separate line itemon the regular bill of each
subscri ber.

(p) A court of conpetent jurisdiction shall have excl usive
jurisdiction to enforce any requirenent under this section or resolve
any dispute regarding the requirenents set forth in this section,
and no provider may by barred fromthe provision of service or be
required to term nate service as a result of that dispute or
enf orcenent acti on.

53058. 6. Hol ders of state franchises shall conply with the
Emer gency Alert Systemrequirenents of the Federal Communications
Commi ssion in order that energency nessages may be distributed over
the hol der's network

53058.7. (a) The local entity shall allow the holder of a state
franchi se under this article to install, construct, and maintain a
network within public rights-of-way under the same terns and
conditions as applicable to tel ephone corporations, as defined under
Section 234 of the Public Utilities Code, under applicable state and
federal |aw.

(b) A local entity may not enforce against the holder of a state
franchi se any rule, regulation, or ordinance that purports to all ow
the local entity to purchase or force the sale of a network

53058.8. (a) A cable operator or video service provider that has
been granted a state franchise under this article may not
di scri m nate agai nst or deny access to service to any group of
potential residential subscribers because of the incone of the
residents in the local area in which the group resides, as required
by Section 541(a)(3) of Title 47 of the United States Code.

(b) It is the intent of the Legislature that the principles for

conpetition in the provision of video service will require a |leve
playing field to assure that conpetition is fair, will require

wi despread buil d-out of state-of-the-art services so that conpetition
can benefit the greatest nunber of custonmers, and will prohibit

di scrimnation, redlining, and service abandonnment so that a | ack of
conpetition will not be detrinmental to customers.

53058. 9. (a) The holder of a state franchise shall conply with
t he provisions of Sections 53055, 53055.1, 53055.2 and 53088.2, and
any other custoner service standards pertaining to the provision of
vi deo service required to be enforced by federal |aw, adopted by the



department pursuant to subdivision (q) of Section 53088.2, or adopted
by subsequent enactnent of the Legislature.

(b) The local entity shall enforce all of the custoner service and
protection standards of this section with respect to conplaints
received fromresidents within the local entity's jurisdiction, but
it may not adopt or seek to enforce any additional or different
custoner service or other perfornmance standards under Section
53055. 3, subdivision (q), (r), or (s) of Section 53088.2, or any
other authority or provision of |aw.

(c) The local entity may, by ordinance, provide a schedul e of
penalties for the material breach by a holder of a state franchise of
this section. No nonetary penalties shall be assessed for a materia
breach if the breach is out of the reasonable control of the hol der
Further, no nonetary penalties may be inposed prior to the effective
date of this section. Any schedul e of nonetary penalties adopted
pursuant to this section shall in no event exceed two hundred dollars
($200) for each day of each material breach, not to exceed six
hundred doll ars ($600) for each occurrence of material breach
However, if a material breach of this section has occurred and the
city, county, or city and county has provided notice and a fine or
penal ty has been assessed, in a subsequent material breach of the
sanme nature occurring within 12 nonths, the penalties my be
i ncreased by the city, county, or city and county to a maxi num of
four hundred dollars ($400) for each day of each material breach, not
to exceed one thousand two hundred dollars ($1,200) for each
occurrence of the material breach. If a third or further materia
breach of the same nature occurs within those same 12 nonths, and the
city, county, or city and county has provided notice and a fine or
penalty has been assessed, the penalties may be increased to a
maxi mum of one thousand dollars ($1,000) for each day of each
mat eri al breach, not to exceed three thousand dollars ($3,000) for
each occurrence of the material breach. Wth respect to video
provi ders subject to a franchise or |icense, any nonetary penalties
assessed under this section shall be reduced dollar for dollar to the
extent any |iquidated danage or penalty provision of a current cable
tel evi si on ordi nance, franchise contract, or |icense agreenent
i nposes a nonetary obligation upon a video provider for the sane
custoner service failures, and no other nonetary danages nmy be
assessed.

(d) If the local entity adopts a schedule of nonetary penalties,
the foll owi ng procedures shall be foll owed:

(1) The local entity shall give the video provider witten notice
of any alleged material breaches of the consuner service standards of
this division and allow the video provider at |east 30 days from
recei pt of the notice to renmedy the specified breach

(2) A material breach for the purposes of assessing penalties
shal | be deened to have occurred for each day, follow ng the
expiration of the period specified in paragraph (1), that any
mat eri al breach has not been renedi ed by the video provider
irrespective of the nunber of customers affected.

(e) This section shall not preclude a party affected by this
section fromutilizing any judicial renedy available to that party
wi thout regard to this section. Actions taken by a local |egislative
body, including a franchising authority, pursuant to this section
shal | not be binding upon a court of law. For this purpose, a court
of | aw may conduct de novo review of any issues presented.

53058.10. (a) The hol der of a state franchise shall perform



background checks of applicants for enploynent, according to current
busi ness practi ces.

(b) A background check equivalent to that performed by the hol der
shall al so be conducted on all of the foll ow ng:

(1) Persons hired by a holder under a personal service contract.

(2) I ndependent contractors and their enpl oyees.

(3) Vendors and their enpl oyees.

(c) Independent contractors and vendors shall certify that they
have obtai ned the background checks required pursuant to subdivision
(f), and shall nake the background checks available to the hol der
upon request.

(d) Except as otherw se provided by contract, the holder of a
state franchise shall not be responsible for adninistering the
background checks and shall not assune the costs of the background
checks of individuals who are not applicants for enploynent of the
hol der.

(e) (1) Subdivision (a) only applies to applicants for enploynent
for positions that would allow the applicant to have direct contact
with or access to the holder's network, central office, or customer
prem ses, and performactivities that involve the installation
service, or repair of the holder's network or equipment.

(2) Subdivision (b) only applies to person that have direct
contact with or access to the holder's network, central office, or
custoner prem ses, and performactivities that involve the
installation, service, or repair of the holder's network or
equi pnent .

(f) This section does not apply to tenporary workers perforning
energency functions to restore the network of a holder to its norma
state in the event of a natural disaster or an energency that
threatens or results in the | oss of service.

53058.11. (a) A holder of a state franchise enploying nore than
750 total enployees shall annually report to the departnent all of
the foll ow ng:

(1) The nunber of California residents enployed by the hol der
calculated on a full-tinme or full-tinme equival ent basis.

(2) The percentage of the holder's total donestic workforce,
calcul ated on a full-tinme or full-tinme equival ent basis.

(3) The types and nunbers of jobs by occupational classification
hel d by residents of California enployed by holders of state
franchi ses and the average pay and benefits of those jobs and,
separately, the nunber of corporations headquartered outside of
Cal i fornia.

(4) The nunber of California and separately, the nunber of
out-of -state residents enpl oyed by independent contractors,
conpani es, and consultants hired by the holder, calculated on a
full-time or full-time equival ent basis, when the hol der has obtai ned
this information upon requesting it fromthe independent contractor
company, or consultant, and the holder is not contractually
prohi bited fromdisclosing the information to the public. This
par agr aph applies only to those enpl oyees of an independent
contractor or consultant that are personally providing services to
the hol der, and does not apply to enpl oyees of an independent
contractor or consultant not personally performng services for the
hol der.

(5) The hol der of net new positions proposed to be created
directly by the holder of a state franchise during the upcom ng year
by occupational classifications and by category of full-tinme,



part-tinme, tenporary, and contract enpl oyees.

(b) The departnment shall annually report the information required
to be reported by holders of state franchises pursuant to subdivision
(a), to the Assenbly Conmittee on Uilities and Conmerce and the
Senate Conmittee on Energy, Utilities and Communications, or their
successor conmmittees, and within a reasonable tine thereafter, shal
make the information available to the public on its Internet Wb
site.

53058.12. (a) The provisions of this article are intended to be
consistent with the Federal Cable Act (47 U.S.C. Sec. 521 et seq.).

(b) Nothing in this section shall be interpreted to prevent a
voi ce provider, cable operator or video service provider, or |loca
entity fromseeking clarification of its rights and obligations under
federal law or fromexercising any right or authority under federal or
state | aw.



